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The importance of representative body’s duty to promote and protect broad community interests of Aboriginal people who hold or may hold native title and not merely sectional interests – certification function is not delegable [to an individual].

 The certification function of the registration of an Indigenous Land Use Agreement (ILUA) is critical to the ILUA and in turn to the validity of future acts [any acts affecting native title].

Performance of the certification function, and the resulting registration of an area ILUA, has a significant effect on the rights and interests of native title holders, or native title claimants. One of the most significant effects is that each person who is a native title holder, or is in the native title group, is deemed to be contractually bound by the area ILUA. In my opinion, it is likely that Parliament’s intention in prescribing this outcome reflected the requirements concerning identification of the correct native title holders or claimants, and authorisation by those people of the making of the ILUA. In certifying that the requirements are met, a representative body plays a central role in what leads to the native title holders or claimants being, as individuals, bound by an ILUA. 

The importance of this role is illustrated where, as here, there is no registered native title claimant or registered native title body corporate (the Larrakia) which is a party to the ILUA and it is the representative body (the Northern Land Council) which is the party to the ILUA. [Note: the Larrakia have not been recognised as native title holders, but won the Kenbi Land Claim under the NT Land Rights Act].

The Registrar should be satisfied that the area ILUA put forward for registration is an agreement endorsed by the native title holders or claimants themselves [not just the land council]. The Act imposes a requirement on the representative body to substantiate the basis on which it, and it alone, formed the critical opinion.

In all these matters, the NT Act assumes the representative body will be acting to protect the interests of the native title holders and claimants, and intends its conduct will be protective of their interests, as they have been expressed through the authorisation process... there is no implied intention by Parliament that the function should be performed by any person other than the representative body [that is, not just signed off by the CEO].

In this case, the Kenbi ILUA had been many years in the making; the issue of native title claims to the area was of long standing, and obviously the resolution of those native title claims was of fundamental significance to the claim group and other stakeholders. It is an example of the importance of the certification process.
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